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cipal case is correct. Moreover, the Supreme Court in In re Penn- 
sylvania Co., 137 U. S., 451 (1890), decided that the $2,000 
minimum required to give original jurisdiction to the Circuit 
Courts applied to cases of removal for prejudice; and it seems 
logically impossible to construe a part of the section granting 
original jurisdiction in connection with the prejudice clause and not 
the whole. Cf. Jackson v. Pearson, iupra. 



Divorce — Effect of Foreign Decree — Estoppel. — Whether 
one who has procured a judgment for divorce may, as plaintiff, in- 
sist upon rights whose existence depends upon the continuance of 
the marital relation, in a state where the validity of his decree is 
not recognized, was the question raised in two recent cases before 
the New York Appellate Division. In each case the wife, com- 
pelled to leave her husband by reason of his abusive treatment, had 
gone to another state and there procured a divorce by constructive 
service of process ; such decree being without force in New York, 
under the ruling in People v. Baker, 76 N. Y., 78. In one of the 
cases, Siarbuck v. Starbuck, 64 App. Div., the plaintiff sued for 
dower and the Court in the Second Department declared that the 
fact that she had obtained an ex parte divorce in Massachusetts did 
not preclude her from asserting her claim as widow. In the other 
case, In re Swales, 60 App. Div., 599, which was tried in the 
Fourth Department, an opposite conclusion was reached and the 
petition of the wife for letters of administration upon the estate of 
her deceased husband was dismissed, the Court holding that, having 
sought and obtained a judgment for divorce in Illinois, she could 
not afterwards enforce a claim against her husband's estate based 
upon a denial of the jurisdiction of the Court whose aid she had 
herself invoked. Apparently the Court of Appeals has never passed 
upon the merits of this rule. The case of In re Kimball, 155 N. 
Y., 62, is quite similar on its facts to these two cases but the ques- 
tion is not touched upon in the decision. In the reports of the 
lower courts there are decisions both ways. The principle involved 
has found favor in a number of our states ; as the Court in the 
Swales case suggests, it has many of the elements of estoppel; it 
certainly seems reasonable and likely to make for justice. Should 
the court of last resort accept this doctrine, the effect on our state 
divorce law will be material. 



Torts — Public Charity— Hospital's Liability to Patient. — 
What is the liability of a public hospital to a patient injured by the 
negligence of a nurse, in whose selection the hospital authorities 
hav used due care ? And, if there be none, on what theory of law 
is this immunity to be supported ? The case of Powers v. Massa- 
chusetts Homoeopathic Hospital (see Recent Decisions, p. 495), holds 
that there is no liability, even though the patient make small pay- 
ments for his treatment. The ground of the decision is that the 
rule respondeat superior has no application to such a case. 



486 NOTES. 

It is well settled that charitable institutions are not liable for the 
negligence of their carefully chosen servants. McDonald v. Hos- 
pital, 120 Mass., 432 (1876); Boyd v. Ins. Co., 120 Pa. St., 624 
(1888); Haas v. Missionary Society, 6 N. Y. Misc., 281 (1893) 
Downes v. Harper Hospital, 101 Mich., 555 (1894). Nor do the 
small payments made by the plaintiff alter the case. There was no 
contract. The amount was based on his ability to pay, not on the 
cost of the treatment given. He partook of the charity and made 
a small contribution thereto. McDonald v. Hospital, supra; Downes 
v. Hospital, supra. 

Despite this agreement in the result, there is conflict in the 
grounds of decision. The authorities above cited held that the 
funds of a hospital are trust funds, inviolate, and not to be dimin- 
ished by any such casualties. The principal case, on the other 
hand, departs from this doctrine and merely holds that the maxim 
respondeat superior does not apply under such facts. Of these rules 
the latter is preferable. If the funds of such institution be without 
the reach of damages for one tortious act, they should be equally so 
for all tortious acts, granted that such acts are not ultra vires. If 
a charitable corporation is to escape liability for the negligent acts of 
its authorized agents, because the funds were not given for the pay- 
ment of damages, so should a like corporation escape liability for 
injury caused by the fall of a decayed wall, or by a defective side- 
walk, or by a breach of contract. But the cases hold otherwise. 
Rector, etc., of Ascension Church v. Buckart, 3 Hill, 193 (N. Y., 
1842); Blaechinska v. Howard Mission, 56 Hun, 332 (N. Y, 1890). 

Therefore, it seems that the reason given for the holding in the 
principal case is better; viz., the inapplicableness of the rule respond- 
eat superior to such facts. The rule has its foundation in the ex- 
igencies of society, in public policy and convenience; Pollock on 
Torts, 5th Edition, p. 72 ; Story on Agency, 9th Edition, § 452; 
these require that a man in the management of his own affairs 
shall so conduct himself as not to injure his neighbor, and that he 
shall not escape this obligation by turning his business over to a 
servant and pleading that the latter's negligent acts were unauthor- 
ized. Farwell \. Boston, etc., Ry. Co., 4 Mete, 49 (Mass., 1842). 
On the contrary, where the act is for the master's benefit, and, in 
the course of the servant's employment, ' ' it will be intended that 
the servant had authority, it being for the master's benefit. " Tuber- 
ville v. Stampe, 1 Ld. Raymond, 264 (end of 17th century). To 
the same effect are Halls. Smith, 2 Bing., 156 (1824); Ellis v. 
Sheffield Gas Consumers, 2 E. & B. (1853); Barwick v. English 
Joint Stock Bank, L. R., 2 Exch., 264 (1867). The report of the 
latter case is misquoted in the principal case, the portion of 
the opinion quoted reading in the original, "the master is answer- 
able for every such wrong of the servant as is committed in the 
course of the employment, for the master s benefit, though no ex- 
press command or privity " (not ' ' end or profit, " as it is quoted), 
"of the master be proved." See page 265. 

But while public policy requires that a man should himself bear 
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the burdens of that from which he expects to derive a benefit, so 
also does that same public policy require that those institu- 
tions whose sole object is the benefit, not of themselves, but of 
their neighbors, be encouraged in their work by freedom from the 
burdens of a rule within whose reason they do not come. As the 
Court said in Hall v. Smith, supra, at page 159, "if the rule re- 
spondeat superior were applied to such Commissioners [unpaid Road 
Commissioners], who would be hardy enough to undertake any of 
those various offices by which much valuable, yet unpaid, service 
is rendered to the country? * * * Such Commissioners will 
act no more if they are to make amends from their own fortunes 
for the conduct of such as must be employed by them." The 
reasoning is as forceable in the case of a public charity. 

It is to be noted that the case of Glavin v. R. I. Hospital, 1 2 R. 
I., 411 (1879), is contra the general rule; but that Ward v. St. 
Vincent's Hospital, 39 App. Div., 624 (N. Y., 1899), is decided on 
the ground of an express contract and is not in point. 



